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JOINT APPENDIX 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. FCC 60D-12 


84093 


In re Application of 


WMAX, INC. (WMAX) DOCKET NO. 12904 
Grand Rapids, Michigan File No. BP-11744 


For Construction Permit 


Appearances 


Samuel Miller and Mark E. Fields for WMAX, Inc.; Fred 1 Walton 
for Roger S. Underhill; and Richard E. Ely for Chief, Broadcast Bureau, 


Federal Communications Commission. 


INITIAL DECISION OF HEARING EXAMINER ANNIE NEAL HUNTTING 


INITIAL VELA eT 


Preliminary Statement 


1. This proceeding involves the above-captioned application of 
WMAX, Inc., which currently operates standard broadcast station WMAX 
on 1480 kilocycles with a power of 1 kilowatt, daytime only, at Grand 
Rapids, Michigan. The application requests a permit to operate with 
increased power of 5 kilowatts on the same frequency and during the 
same hours. Since it appeared that the proposed operation might involve 
objectionable interference with existing stations, the Commission, by 
order released June 22, 1959, designated the application for hearing on 
the following issues: 

(1) To determine the areas and populations which may be ex- 

pected to gain or lose primary service from the proposed 


2 
operation of Station WMAX and the availability of other 
primary service to such areas and populations. 
To determine whether the instant proposal of WMAX would 
involve objectionable interference with Stations WIOS, Tawas 
City, Michigan and WRSW, Warsaw, Indiana, or any other 
existing standard broadcast stations, and, if so, the nature and 
extent thereof, the areas and populations affected thereby, and 
the availability of other primary service to such areas and 
populations. 
To determine, in the light of the evidence adduced pursuant to 
the foregoing issues, whether a grant of the instant applica- 
tion would serve the public interest, convenience and necessity. 
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Except as indicated in the above issues, the applicant was found by the 
Commission to be legally, technically, financially and otherwise qualified 
to construct and operate the instant proposal. Roger S. Underhill and 
Reub Williams & Sons, Inc., licensees of Stations WIOS, Tawas City, 
Michigan, and WRSW,! Warsaw, Indiana, respectively, were named 


parties to the proceeding. A prehearing conference was held on July 22, 
1959; and hearing was held on December 17, 1959. The record was closed 
on the latter date. Proposed findings of fact and conclusions were filed 


by the Chief of the Commission's Broadcast Bureau, and replies thereto 
were filed by WMAX, Inc., and Roger S. Underhill. 
Findings of Fact 

2. Grand Rapids, Michigan has a population of 176,515 2/ and is a 
part of the Grand Rapids Urbanized Area, which has a population of 
226,817. Six standard broadcast stations are now assigned to Grand 
Rapids, namely, WJEF (1230 ke, 250w, 500W-LS, 3/ U); WOOD (1300 ke, 
5 kw, DA-N, U); WLAV (1340 ke 250w, U); WGRD (1410 ke, 1 kw, D); 
WMAX (1480 ke, 1 kw, D); WFUR (1570 ke, 1 kw, D). 
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3. The WMAX coverage data, based on effective fields (unattenuated 
at one mile) of 192 mv/m for the present operation and 429 mv/m for the 
proposed operation, and on conductivities from Fig. M-3 of the rules, are 
as follows: | 

Present Proposed 

Contour (mv/m) Population Area(sq.mi.) Population Area(sq.mi.) 
0.5 (normally protected) 354,566 1,965 433,744 3,293 


Interference from WBRN = --- SSS - 
Interference-free 354,566 1,965 433,700 3,291 


No areas or populations now served by WMAX would be lost. 

4. The present WMAX primary service area extends from 20 to 30 
miles from the center of Grand Rapids. The proposal would provide 
WMAX primary service to an additional 79,134 persons in an area of 
1,326 square miles, located 7 to 12 miles beyond the present primary serv- 
ice area. The proposal would not bring a first transmission facility to any 
community, nor would it provide a first or second primary service to any 
area. Grand Rapids originated service is presently rendered by WOOD to 
the entire WMAX gained area and by WGRD to 50- 74% of that area. There 
are a minimum of 4 anda 


17 WRSW did not participate in either prehearing or hearer sessions in 
this proceeding. 

2/ All population figures are from 1950 U.S. Census data. 

3/ Construction permit granted October 21, 1959. 
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maximum of 14 primary services available to any portion of the gained 
area. 4/ station WOOD (Grand Rapids, Michigan) provides primary 
service (0.5 mv/m or greater) to all of the rural area that would be gained 
by the proposed operation; WKZO (Kalamazoo, Michigan) and WMAQ 
(Chicago, Illinois) serve 75- 99%; WGN, WJR, WBBM, WKAR, WGRD, 50- 
74%; WLS, WCEN, WJBL, WFYC, WION, 25-49%; and WIMJ, WBCK, 
WKEM, WCRM,» 5/WCFL, WMUS, WBCH, WILS, WKMI, WGHN, WCER, 
WHTC, WBRN, WOWE, WTRIU, less than 25%. The record contains no 


evidence concerning present or proposed programming to the area. 
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5. Co-channel objectionable interference would be caused by the 
proposed operation to Station WIOS, Tawas City, Michigan (1480 kc, 1 kw, 
DA-D),— in an area of 124.1 square miles including 2,710 persons, 
representing 18.68% of the area (664.4 square miles) and 19.03% of the 
population (14,242 persons) within the normally protected 0.5 mv/m con- 
tour of that station. Station WIOS presently suffers no objectionable 
interference from any existing station. The interference area lies 15 to 
23 miles to the northwest, west and southwest of the WIOS transmitter 
site and has a minimum of 5 and a maximum of 7 primary services avail- 
able to any portion of the arene Stations WTAC, WJR, WFDF, WKNX 
provide primary service (0.5 mv/m or greater) to all of the interference 
area; WSGW, WHGR serve 75-99%; WHAK, WWEC serve 25-49%; and 
WECM serves less than 25%. The record contains no evidence concern- 
ing the programming of these stations. 


4/ Findings submitted by Roger S. Underhill comparing the relative dis- 
tance from the origin of the proposed service to the gained area with the 
relative distances from the origins of the existing services to the gained 
area are rejected as of no material significance in the absence of any 
evidence to show the nature of the programming provided by such services. 
Likewise, findings submitted by Roger S. Underhill comparing the relative 
distance from the origin of WIOS service to the interference area with the 
relative distance of the origin of other existing services to the interference 
area are rejected as of no material significance in the absence of any evi- 
dence to show the nature of the programming provided by such services. 
More local programming identification with an area cannot be presumed 
for one service than for another by virtue of a mere comparison of dis- 
tances to the source of origin of the services involved where neither 
service is offering a local transmission outlet to the area. If findings are 
to be made concerning the extent to which programming identified with a 
particular area is offered, they must be supported by substantial evidence, 
i.e., evidence regarding actual programming service. See: Harrell v. 
F.C.C., 26 F. (2d) 629, 632 (1959). Also, findings regarding whether or 
not the service originates in a "metropolitan market" are of no signifi- 
cance in the absence of any evidence on programming. 

5/ Construction permit granted May 7, 1958. 

6/ The pertinent field intensity contours for this station were determined 
using the WIOS proof-of -performance data on file plus conductivities 

from Fig. M-3 thereafter. 
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6. No objectionable interference would be caused to any other 
existing stations, including station WRSW, Warsaw, Indiana. In the case 
of WRSW, the interfering 0.025 mv/m contour of Station WMAX, operating 
as proposed, would fall short of overlapping the 0.5 mv/m contour of 
WRSW by some 2-1/2 miles. 

Conclusions 

1. The only question for determination is whether the need for the 
additional service proposed by Station WMAX outweighs the need for that 
which would be lost by reason of objectionable interference to Station 
WIOS, as contemplated under Section 3.24(b) of the Commission's rules. 

2. The WMAX proposal would result in a gain of primary service 
from WMAX to 79,134 persons in an area of 1,326 square miles. There 
are no less than 4 other primary services available to any portion of this 


area, and there is a maximum of 14. The present primary service area 


of Station WMAX extends from 20 to 30 miles from the center of Grand 
Rapids. The gained area would be located 7 to 12 miles beyond the present 
primary service area. | 

3. Objectionable co-channel interference to Station WIOS at Tawas 
City, Michigan, would be caused by WMAX, operating as proposed, in an 
area of 124.1 square miles with a population of 2,710 persons, ‘represent- 
ing 19.03% of the population within the normally protected contour of 
Station WIOS. There are a minimum of 5 and a maximum of 7 other 
primary services available to any portion of the interference area.» 

4. The applicant has not shown any material insufficiency of serv- 
ice in the proposed gain area which would be relieved by a grant of the 
instant application. While the objectionable co-channel interference 
caused to WIOS would be severe, the proposal would not bring a first 
transmission facility to any community; nor would it provide a first or 
second primary service to any area. Even WMAX, Inc., concedes that 
"from the standpoint of equitable distribution of radio facilities, no dis- 
tinction can be made as to the need for the proposed | 
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1/7 Roger S. Underhill proposed a conclusion "that the area losing WIOS 


service due to the WMAX proposal will be losing the only service pres- 
ently available to it from a station in sufficient proximity to be considered 
the only transmission service locally available to that area." This con- 
clusion is rejected for it is not supported by substantial evidence. The 
interference area lies 15 to 23 miles to the northwest, west and southwest 
of the WIOS transmitter site, and the record contains no evidence to show 
that WIOS provides local transmission service to the interference area 

or any local programs particularly identified with that area. See footnote 
4to paragraphs 4 and 5 of the Findings, supra. 
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service as compared to the need for the WIOS service in the areas which 
it would lose." The fact that there is one more primary service available, 
at a minimum, to the interference area than there is to the proposed gain 
area is not sufficiently significant to outweigh the effects of the severe 
interference to WIOS since there are at least 4 services already available 
to every portion of the proposed gain area and a part of the area has as 
many as 14 services already available. No showing was made that the 
programming to be furnished would fill any special need of the gain area 
which is not being met by existing services. Under these circumstances 
and in the light of the severe interference which the proposed operation 
would cause to Station WIOS, it is concluded that the applicant has failed 
to demonstrate the requisite overbalancing need for its proposed service 
as contemplated under Section 3.24(b) of the Commission's rules. See 
Newport Broadcasting Co. (KNBY), 13 RR 228, 235, et seq. (1956). 

5. In its proposed conclusions, WMAX, Inc., concedes that, per- 
centagewise, the 2,710 persons, who would lose WIOS service by reason 
of interference, constitute a substantial portion (19.03%) of the popula- 


tion within the normally protected contour of WIOS. It contends, however, 


that the use of the percentage principle is inappropriate. It takes the 

position that "whether or not it would be in the public interest to grant 
an application proposing a gain of service to 79,000 persons at the ex- 
pense of loss of 2,710 persons to another existing station should not be 


1 
decided on the number of persons who would otherwise continue to 
receive service from the station being interfered with." : 

6. An integral part of the Commission's scheme of allocation is 
the concept that a station should, in the absence of persuasive reasons 
to the contrary, be entitled to render interference-free service to the 
population in the area within its normally protected contour. In assay- 
ing the severity of interference, it has been the consistent policy of the 
Commission to consider not only the actual number of persons who will 
lose service by reason of interference but also the percentage relation- 
ship of this number to the total number of persons residing within the 
station's normally protected contour This percentage relationship 
is important in insuring an efficient utilization of available facilities.— 
In a report and order revising the so-called | 


2/ See: Greenwich Broadcasting Corp., 16 RR 460, 469-70 (1959), and 
Newport Broadcasting Co. (KNBY), supra. 
For example, see the so-called "10% rule," presently set forth in 


Section 3.28(c) of the Commission's rules, which proscribes the grant 
of an application where a station will receive interference to more than 
10% of the population in the station's normally protected contour except 
in two particular situations which are set forth in the rule. This rule 
is based on the concept that an operation is too inefficient to be sanc- 
tioned where more than 10% of the population in the normally protected 
contour of the station will not receive service because of interference. 
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"10% rule" (presently Section 3.28(c) of the Commission's rules), the 
Commission, in discussing "basic allocation considerations," stated, 
inter alia, 10 RR 1595, 1597: 

"... ‘The fundamental judgment which must be made by the 
Commission in formulating the rules governing station as- 
signments is the determination of the point at which on an 
over-all basis the resulting interference may become so 
severe as to outweigh the advantages to be gained by as- 
signing additional stations to the available frequencies. 


8 

Basic engineering rules governing the assignment of sta- 

tions are, in essence, a means for achieving an optimum 

palance between excessive interference and too restricted 

use of available frequencies." 

7. The contention of WMAX, Inc., referred to in paragraph 5, 
supra, is rejected for it is without merit. It is concluded that it is pro- 
per for the Commission to consider the percentage relationship of the 


population to be lost by reason of interference to the total population in 
the station's normally protected contour in determining an optimum 


balance between excessive interference and too restricted use of avail- 
able frequencies. 

8. In view of the foregoing, it is concluded that public interest, 
convenience and necessity will be served by the denial of the application 
of WMA, Inc. 

ORDER 

ACCORDINGLY, IT IS ORDERED, This 4th day of February, 1960, 
that unless an appeal to the Commission from this Initial Decision is 
taken by any of the parties, or the Commission reviews the Initial Deci- 
sion on its own motion in accordance with the provisions of Section 
1.153 of the rules, the application of WMAX, Inc., for a construction 
permit to increase the power of Station WMAX, Grand Rapids, Michigan 
(1480 kc, 1 kw, Day), from 1 kilowatt to 5 kilowatts, IS DENIED. 


/s/ Annie Neal Huntting 
Hearing Examiner 
Federal Communications Commission 


Released: February 4, 1960 

and effective 50 days thereafter, 
subject to the provisions of the 

rule cited in the ordering clause above. 
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[295] FCC 60-1024 
92157 | 
DECISION 
By the Commission: Commissioners Bartley and King not participating. 

1. The above-entitled application requests authority to increase 
the power of standard broadcast Station WMAX, Grand Rapids, Michigan 
(1480 ke, daytime only), from 1 kw to 5 kw. The Initial Decision of 
Hearing Examiner Annie Neal Huntting, released February 4, 1960 
(FCC 60D-12), proposes a denial of the application. Exceptions urging 
a result contrary to that reached by the Examiner were filed by WMAX. 
Roger S. Underhill, licensee of Station WIOS, Tawas, Michigan, filed a 
statement generally supporting the Initial Decision, but excepting to the 
Examiner's rejection of additional grounds for denial. Oral argument 
was held before the Commission, en banc, on June 30, 1960. The Com- 
mission's rulings on all exceptions are contained in the appendix 
attached hereto. : 

2. The Initial Decision sets forth the back ground and history of 
the proceeding, and this information need not be repeated here. The 
findings of fact set forth by the Examiner are undisputed, and they are 
hereby adopted. WIOS, however, contends for additional findings which 
would show that the interference area lies closer to WIOS than to any 
other station presently serving such area; and that the gain area lies 
closer to a number of stations presently serving that area than to WMAX. 
It is WIOS's ultimate position that the area losing WIOS service due to 
the WMAX proposal would be losing the only service of sufficient prox- 


imity to be considered a transmission service, and that WMAX can make 


no similar contention with 
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respect to the gain area. WIOS has introduced no evidence that particu- 
lar needs of the interference area are being served by it. Thus, the 
sweeping conclusion advocated by WIOS fails for want of evidentiary 
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support, albeit the interference area lies but 15 to 23 miles from the 
WIOS transmitter site. 

3. The Commission is in general agreement with the Examiner's 
ultimate conclusion - - based on Section 3.24(b) of the Commission's 
Rules - - that WMAX has failed to show that the need for its proposed 
service outweighs the need for that which would be lost by reason of 
objectionable interference to WIOS. The record shows that WMAX, 
operating as proposed, would bring a new service to 79,134 persons in 
an area of 1,326 square miles and would cause co-channel interference 
to Station WIOS, affecting 2,710 persons in an area of 124.1 square 
miles. The losses to Station WIOS represent 19.03% and 18.68%, respec- 
tively, of the populations and areas presently served. A minimum of 5 
and a maximum of 7 other stations serve the interference area. A 
minimum of 4 anda maximum of 14 stations serve the gain area. 

4. WMAX contends that the Examiner, relying heavily on Section 
3.28(c) of the Commission's Rules, proposes to deny the WMAX applica- 
tion solely because of the percentage loss to WIOS. In addition to such 
percentage loss, WMAX argues, the Commission must also look to the 


efficiency aspect bf the WMAX proposal whereunder 79,134 persons 
would be gained by WMAX at a loss of only 2,710 to WIOS. 

5. WMAX is mistaken in its contention that the Examiner relied 
heavily on Section 3.28(c) in proposing to deny its application. In the 
Initial Decision, it is stated that an integral part of the Commission's 


allocation scheme is the concept that a station is entitled to render 
interference-free service within its 0.5 mv/m contour unless there 
exist overbalancing considerations; and that in this connection, the 
Commission looks not only to the number of persons to be lost but also 
to the percentage of persons to be lost. Reference to Section 3.28(c) 
was had merely as an example of an instance in which the Commission 
looks to percentage relationships. Moreover, we do not construe the 
Initial Decision as proposing to deny the WMAX application solely be- 
cause of the percentage loss to station WIOS. Thus, the Examiner 
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clearly states that there is no shortage of service to the interference 


area; that WMAX would not bring either 2 first or second transmission 
service to the gain area; and that WMAX has not shown either that in- 
sufficiency of service exists in the gain area (which lies 7 to 12 miles 
beyond its present service limits of 20 to 30 miles), or that WMAX 

would serve any special need therein. Upon the basis of all the) fore- 
going, and not merely upon the basis of the percentage loss, the Examiner 
correctly concludes that WMAX has failed to demonstrate the requisite 
overbalancing need for its proposed service as required by Section 
3.24(b) of the Commission's Rules. 297 

6. WMAX also contends that the 19.03% loss to WIOS derives not 
so much from the number of persons losing service (2,710) as from the 
number presently being served by WIOS (14,242), and, therefore, that 
the high percentage loss indicates that the use of the channel by WIOS 
in the first instance was an inefficient allocation. This contention is 
also without merit. At the time the WIOS application was granted, it 
was found to be in complete compliance with all legal and technical re- 
quirements of the Commission's rules. This determination having been 
made, WIOS is as much entitled to 3.24(b) protection as any ats 
similar facility. 

7. In view of the above, IT IS ORDERED, This 7th day of Septem- 
ber, 1960, That the application of WMAX, Inc., for an increase in power 
of Station WMAX at Grand Rapids, Michigan, is DENIED. | 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ Ben F. Waple 
Acting Secretary 
Released: September 13, 1960 
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APPENDIX 


RULINGS ON EXCEPTIONS TO THE INITIAL DECISION 


Exceptions of WMAX, Inc. 
Exception No. Ruling 


1-3 - Denied. See paragraphs 4 - 6 of the Decision. 


Exceptions of Roger S. Underhill 
Exception No. Ruling 


1-5 - Denied. See paragraph 2 of the Decision. 


ae On 
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Received Oct. 12, 1960 
F.C.C. 
Office of the Secretary 


PETITION FOR REHEARING 

WMAX, Inc., above-entitled applicant, respectfully petitions the 
Commission, pursuant to Section 405 of the Communications Act, for 
rehearing of its Decision (released September 13, 1960) denying 
Petitioner's application. 

1. This proceeding, which involves only the application of 
Petitioner to improve the daytime coverage of its Station WMAX, Grand 
Rapids, on its existing frequency of 1480 kc by increasing its power 
from 1 kw to 5 kw, was designated for hearing solely upon the following 
issues: 
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(1) To determine the areas and populations which 

may be expected to gain or lose primary service from 

the proposed operation of Station WMAX and the avail- 

ability of other primary service to such areas and 

populations. 

(2) To determine whether the instant proposal of 

WMAX would involve obj ectionable interference with 

Stations WIOS, Tawas City, Michigan and WRSW, 

Warsaw, Indiana, or any other existing standard 

broadcast stations, and, if so, the nature and extent 

thereof, the areas and populations affected thereby, 

and the availability of other primary service to such 

areas and populations. 

(3) To determine, in the light of the evidence ad- 

duced pursuant to the foregoing issues, whether a grant : 

of the instant application would serve the public interest, | 

convenience and necessity. 

2. In response to the first issue, the Decision correctly holds that 
the proposed operation would result in an extension of WMAX service to 
79,134 persons in an area of 1,326 square miles; no persons now served 
by WMAX would be lost. There are a minimum of 4 and a maximum of 
14 primary services to any portion of the gained area. 

3. In response to the second issue, the Commission has: correctly 
found that the proposed operation would cause objectionable interference 
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to only one existing station, namely Station WIOS, Tawas City, Michigan. 
The areas and populations affected thereby amount to 124.1 square 
miles and 2,710 persons. A minimum of 5 and a maximum os '7 other 
stations serve the interference area. 
4. As noted in paragraph 1, supra, the third issue fe for no 


other evidence, but is merely a statement of the conclusionary issue 
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to be resolved "in the light of the evidence adduced pursuant to the 
foregoing issues." 

5. The Commission's Decision bases its denial upon the con- 
clusion that WMAX has not shown that the need for its proposed 
service outweighs the need for that which would be lost by reason of 
objectionable interference to WIOS. In dealing with the "need for that 
(the WIOS service) which would be lost by reason of objectionable 
interference", the Commission's Decision correctly states in Paragraph 
5 that "there is no shortage of service to the interference area." This 
certainly does not support any conclusion as to a need for the WIOS 
service to the area it would lose. On the contrary, it is a factor favor - 
ing a grant to WMAX. The only other reference to the adverse effect 
of the proposed operation of WMAX is the Commission's statement 
that it '’...looks not only to the number of persons to be lost but also to 
the percentage of persons to be lost"' (Paragraph 5 of Decision). The 


Commission's reliance on such fact is erroneous, as not being within 


the scope of either issue numbered (1) or (2) upon which it stated in 


issue (3) it would decide this case. Neither issue contains any refer- 
ence to the effect of the loss of 2,710 persons or an area of 124.1 square 
miles upon the efficiency of the WIOS operation. In fact, the issues did 
not even call for a showing as to the total area and populations which 
WIOS serves upon which a percentage of loss could be determined. 
Moreover, even if the percentage loss were material, standing alone 

it offers no basis for a determination that there would be any public 

loss which the WMAX grant might occasion. Democrat Printing Co. v. 
F.C.C., 202 F. (2d) 298 (1952). 


[301] 

6. Turning to the other facet of the issues, the Commission con- 
cluded that the substantial gain in populations and areas served by 
WMAX does not outweigh the need for the WIOS service to the 2,710 
persons who would lose it. Petitioner fails to comprehend what 
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additional evidence was admissible under the issues which, as noted 
above, call for engineering testimony only. Evidence as to WMAX 
programming for its gain area or the WIOS programming in its loss 
area was not admissible, nor would Petitioner have been permitted to 
make a showing as to the need for it in comparison with the program 
service being provided by WIOS in the interference area. Sanford A. 
Schafitz, 14 R.R. 865, paragraph 17. Left with only evidence of an 
engineering nature relevant under the issues, the Commission con- 
cluded that because there are a number of other signals in the : gain 
area, WMAX had not shown a need for its proposed service. However, 
the Commission fails to consider the fact that in its examination of the 
WMAX application, it found that its proposed programming would be in 
the public interest and raised no issue with respect thereto. It must be 
concluded that such program service would have satisfied the needs of 
the proposed service area. In addition, the "public interest" need for 
the proposed operation is manifested by the substantial areas and popu- 
lations to be gained. This factor alone has been held numerous times 
to require a grant of a new reception service even in areas where there 
are multiple services (as here in the case of the WMAX gain area) 
where the population loss to an existing station has been small in com- 
parison and the lost population has an abundance of service (as in the 
case of the WIOS service area). See for example Knorr Broadcasting 
Corp., 14 R.R. 938; Blackstone Broadcasting Co., 15 R.R. 153; H ocking 

Valley Broadcasting Corp., 15 R.R. 423. Yet, the only evidence of 
need" of WIOS service to the populations which would lose it - the 


burden which the Commission holds Petitioner has not overcome - is 


the multiple services that they have. 
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7. In view of the foregoing, Petitioner submits that the Commis- 
sion’s Decision is erroneous in the following respects: 

(a) The Commission's Decision contains no findings 
which would justify a conclusion that there is a need of 
the WIOS service to the populations it would lose. 

(b) Reliance upon the "percentage loss" of WIOS is beyond the 
scope of the issues; moreover, there is no evidence of 
any adverse effect thereof upon WIOS or the public 
interest. 

(c) The gain of 2 new reception service of 79,134 
persons in an area of 1,326 square miles is required 
in the public interest, even though such persons have 
other services, where the only public loss would be a 
loss of but 2,710 persons in an area of 124.1 square 
miles, such persons also having an abundance of 


service. 


8. In connection with its consideration of this Petition, the Com- 


mission may desire to take note of a pending application by Station 
WIOS to change frequency. Upon grant thereof, there would be no 
obstacle to a grant of Petitioner's application. Under these circum- 
stances, Petitioner suggests that the Commission may desire to with- 
hold action on this Petition until it has acted on the WIOS application 
(compare in this connection, the action of the Court of Appeals in the 
pending appeal of Greenwich Broadcasting Corporation). 


Respectfully submitted, 
WMAX, INC. 


By /s/ Samuel Miller 


October 12, 1960 
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CERTIFICATE OF SERVICE 
This is to certify that I have on this 12th day of October, 1960, 
deposited in the U.S. mails, postage prepaid, . a true and correct 
copy of the foregoing addressed as follows: 


Richard E. Ely, Esq. 

Hearing Division 

Federal Communications Commission 
Washington 25, D. C. 


Fred H. Walton, Jr., Esq. 

Bowen Building 

Washington, D. C. 
Counsel for WIOS 


By /s/ Colleen W. Tobias 


a 


aD 


Sep FCC 61-163 
[313] ces 99404 


MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioners Ford, Chairman; and 


Cross absent; Commissioner King not 
participating. 


1. The Commission has before it a petition, filed by WMAX, Inc., 
on October 12, 1960, requesting reconsideration of the Commission's 
Decision herein of September 7, 1960 (released September 13, 1960 -- 
29 FCC 706, 19 RR 1086). The Decision denied the application of WMAX, 
Inc., to increase the power of Station WMAX at Grand Rapids, ‘Michigan 
(1480 kc, daytime only), from one kilowatt to five kilowatts, the denial 
being based on the failure of WMAX to show, as required by Section 
3.24(b) of the Commission'r Rules, that the need for its proposed service 
outweighs the need for the service which would be lost by reason of 
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co-channel interference to Roger S. Underhill's Station WIOS at Tawas, 
Michigan. Both Underhill and the Commission's Broadcast Bureau 


oppose all aspects of the petition. 


2. In seeking reconsideration of the Decision and a grant of its 
application, petitioner contends (a) that the Decision contains no find- 
ings -- programming or otherwise -- which would justify a conclusion 
that there is a need for the WIOS service by the population to be lost by 
that station; (b) that the "percentage loss" to WIOS is beyond the scope 
of the issues, and that there is no evidence of adverse effect upon either 
WIOS or the public interest as a result of such loss; 1/ and (c) that, 
there being no decisive difference in the matter of other services avail- 
able, the public interest requires creation of the WMAX gain area over 
retention of the WIOS loss area. 

3. The basic error in petitioner's position is its failure to recog- 
nize the general right of existing stations to render interference-free 
service within their 0.5 mv/m contours. Section 3.24(b), of course, 
permits this right to be invaded, but only upon convincing showings of 
need for the proposed new service. Obviously, the greater the proposed 
invasion the more difficult the applicant's task becomes. Here, WMAX 
would have us deprive WIOS of nearly one-fifth of its present area and 


T/ The propriety of considering the "percentage loss" and its relation- 
Ship to the Commission's allocation scheme and the public interest is 
sufficiently dwelt upon in the decision. 
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population. WMAX would serve neither white nor gray areas, and its 
showings are thus without the presumptions normally justified with 
respect to such service. This being so, WMAX must look to other con- 
siderations upon which to rest a grant of its application. 

4. Neither party sought the addition of issues inquiring into the 
programming requirements of the populations involved, the extent to 
which other stations meet such requirements, and the extent to which 
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WIOS on the one hand meets, and WMAX on the other hand would meet, 
the respective requirements. 2 Accordingly, that the equities : are 
balanced with respect to the foregoing points must be presumed. — 
Substantial equality existing also with respect to the matter of other 
services available to the respective populations, the case reduces to 
the single question of whether it is more in the public interest to pro- 
vide WMAX's service to 79,134 persons not now receiving it, or to 
continue the availability of WIOS's service to 2,710 persons presently 
having access thereto. Petitioner would have us resolve the question 
solely out of population considerations, and ignore the fact that ‘WIOS 
would lose one out of every five persons presently being served by it. 
But to reduce WIOS's efficiency to the point proposed by petitioner for 
the sake merely of providing some 80,000 persons with a new service 
for which no significant requirement has been shown to exist, would be 
to do substantial violence to the Commission's well- established alloca- 
tion policies and processes. We cannot permit so large an incursion 
upon the service area of another licensee on the meager showing offered 
here. | 
5. Petitioner suggests "that the Commission may desire to with- 
hold action on this Petition" until such time as the Commission has acted 
upon a pending application (BP-13942, filed February 24, 1960) by WIOS 
to change its operating frequency. WMAK's application has been con- 
sidered and disposed of in light of engineering and other circumstances 
as they presently exist. To afford to WMAX protection of its proposal 
until some indefinite time when the WIOS application will be granted, 
dismissed or denied, would be unduly disruptive of normal Commission 
processes, and would effectively preclude for such indefinite period the 
successful prosecution of possible applications in conflict with that of 
WMAX. We see no public interest advantage or necessity in such a 


procedure. 


2/7 Neither party was precluded from seeking enlargement of the issues 


to add programming issues. See Fredericksburg Broadcasting Corp. 
(WFVA), 19 RR 895 (1960). In Sanford A. Schafitz, 24 FCC 365, 14 RR 


[314] 


20 


852 (1958), a case relied upon by petitioner for a contrary proposition, 
not only were the interference percentages relatively small (less than 
4%), but also the significance of programming evidence was substan- 
tially diminished in light of the first-local facility offered by the 
applicant. 

3/ WMA's judgment that programming inquiries would have been 
decisionally unproductive -- as evidenced by its failure to timely press 
for such inquiries -- is strongly indicative that no grounds for grant 
lie in this area. 
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ACCORDINGLY, IT IS ORDERED, This 8th day of February, 
1961, That the Petition for Rehearing, filed October 12, 1960, by 
WMAX, Inc., IS DENIED in all respects. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Ben F. Waple 
Acting Secretary 


Released: February 10, 1961 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission properly concluded on the basis of 
the evidence before it that the need for the service of WIOS which 
would be lost outweighs the need for the service of WMAX which would 
be gained. 


2. Whether the Commission was entitled under the issues, as 


designated for hearing, to consider the percentage of loss to WIoS. 


3. Whether the Commission properly refused to hold in abeyance 
the WMAX petition for reconsideration until it acted on the pending 
application of WIOS to change frequency. 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 
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Federal Communications Commission 


BRIEF OF APPELLANT 


I 
JURISDICTIONAL STATEMENT 


This is an appeal from a Decision (R. 295-298) released on 
September 13, 1960, by the Federal Communications Commission 
denying the application of appellant's predecessor, WMAX, Inc. ,fora 
permit to increase power of standard broadcast Station WMAX, Grand 
Rapids, Michigan, from 1 kilowatt to 5 kilowatts, and from the 
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Commission's Order (R. 313-315) released on February 10, 1961, deny- 
ing a petition for rehearing. Notice of Appeal was filed on March 10, 
1961, pursuant to Section 402(b)(1) of the Communications Act of 1934, 
48 Stat. 926 (1934), as amended, 47 U.S.C. 402(b)(1)(1952). 


ya 
STATEMENT OF THE CASE 


WMAX, Inc. filed its application on December 12, 1957 (R. 1-99). 
On June 22, 1959, the Commission released its Order (R. 220-221) 
designating the application for hearing. The issues required a deter- 
mination of (1) possible interference to the existing operations of 
Stations WIOS, Tawas City, Michigan, and WRSW, Wausau, Indiana, and 
(2) the areas and populations which would gain or lose primary service 
from the proposed operation of WMAX and the availability of other 
primary service thereto. 


Only respondent WIOS participated in the proceeding. As will 
later appear, WIOS subsequently filed an application to change frequency, 
which proposal, if granted, would eliminate the problem of interference 
to WIOS. 


The evidence discloses that the WMAX proposal would bring a 
new service to 79,134 persons in an area of 1,326 square miles and 
would cause co-channel interference to Station WIOS affecting 2,710 


persons in an area of 124.1 square miles (R. 236-249). A minimum of 


four and a maximum of fourteen stations serve the area which would 
be gained by the WMAX proposal. A minimum of five and a maximum 
of seven other stations serve the area wherein WIOS would receive 


interference. 


On February 4, 1960, the Hearing Examiner released an Initial 
Decision looking toward the denial of the application of WMAX, Inc. for 
reasons of expected interference to WIOS. Exceptions and request for 
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oral argument were filed by WMAX, Inc. (R. 277-282). WIOS filed a 
Statement in Support of Initial Decision with certain Exceptions (R. 272- 
276). Oral argument was held on May 27, 1960 (Tr. 29-63). On Sep- 
tember 13, 1960, the Commission released its Decision denying the 
application of WMAX, Inc. (R. 295-298). The Decision upheld the 


Examiner's reasons for denying the application. 


On October 12, 1960, WMAX, Inc. filed its petition for rehearing 
(R. 299-303). The petition requested a grant of the application on the 
merits, and noted that WIOS had pending an application to change 
frequency which would remove the objection to grant of the application 
of WMAX, Inc! WMAX, Inc. requested that action on its application 
be withheld until the Commission acted on the WIOS application. 


On February 10, 1961, the Commission released its Memorandum 
Opinion and Order denying the petition for rehearing (R. 313-315). 


On March 10, 1961, appellant filed its Notice of Appeal, and on 
April 24, 1961, a Prehearing Stipulation was approved. On May 23, 
1961, appellant filed a Motion to Extend Dates, which was granted on 
May 31, 1961. | 


Til 
STATUTES AND RULE INVOLVED 


Three statutory provisions and one Commission rule are mate- 
rially involved in this case. 


Section 307(b) of the Communications Act of 1934, 47 U.S.C. 
§307(b), provides: | 


"In considering applications for licenses, and modifica- 
tions and renewals thereof, when and insofar as there is 
demand for the same, the Commission shall make such 


1 this objection would be likewise removed upon finalization of the Commis- 
sion's pending proceeding to revoke the license for WIOS. (Docket No. 13984) 
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distribution of licenses, frequencies, hours of operation, 

and of power among the several States and communities 

as to provide a fair, efficient, and equitable distribution 

of radio service to each of the same.” 

Section 402(b)(1) of the Communications Act, 47 U.S.C. $402(b)(1) 
upon which Section this appeal is based, provides, in relevant part, 
that appeals may be taken from decisions and orders of the Commis- 
sion "By any applicant for a construction permit or station license, 
whose application is denied by the Commission.” Section 402(h), 47 
U.S.C. §402(h), provides that when the reviewing court reverses an 
order of the Commission it shall remand the case to the Commission 
to carry out the judgment and "it shall be the duty of the Commission 
. .. to forthwith give effect thereto, and, unless otherwise ordered by 
the Court, to do so upon the basis of the proceedings already had and 
the record upon which said appeal was heard and determined." 


Section 3.24(b) of the Commission's rules, 47 C.F.R. 3.24(b), 
provides, in relevant part, that an application to increase power of an 
existing station will not be granted unless it is shown, inter alia, that 


“objectionable interference will not be caused to existing stations or 


that if interference will be caused the need for the proposed service 
outweighs the need for the service which will be lost by reason of 
such interference." 


IV 
STATEMENT OF POINTS 


1. The Commission erroneously based its decision on the per- 
centage of loss of population within the primary service area which 
would be received by WIOS, although that was not encompassed in the 
hearing issues. 


2. The Commission's determination that the need for the 
proposed service of WMAX does not outweigh the need for the WIOS 
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service on the same frequency is not supported by adequate findings 


or by the record. 


3. The Commission inequitably refused to withhold action on the 
petition of WMAX for rehearing until disposition of the pending appli- 
cation of WIOS to change frequency. 


Vv 
SUMMARY OF ARGUMENT 


1. The issues upon which the Commission designated the appli- 
cation of WMAX for hearing concern the areas and populations which 
would receive new service from WMAX, the nature and extent of 
interference by the WMAX proposal to WIOS, and the availability of 
other primary services to such gain areas and interference areas. 
Yet, the Commission decided the matter primarily on the basis of one 
factor which was nowhere mentioned in the hearing issues — the per- 

centage of the present areas and populations served by WIOS which 
would be affected by interference from the proposed WMAX operation. 
Since the issues did not mention this percentage e of interference, it is 
not surprising that the record does not contain any information about 
the significance of such percentage loss upon which meaningful con- 
clusions could be based. | 


2. In its zeal to protect neat engineering patterns, whereby 
stations will not cause interference to one another, or will cause as 
little interference as possible, the Commission allowed itself to be 
blinded to the public interest involved in bringing new service from 
WMAX to over 29 times as many persons as would be deprived of the 
service of WIOS. As far as the record shows, the need for WIOS 
service by each person who would lose it is the same as the need for 
WMAX service by each person who would gain it. 


3. The Commission's refusal to withhold action on the ‘WMAX 
application until the WIOS application to change frequency was acted 
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upon was inequitable to WMAX. Since WMAX is barred from filing a 
similar application for a year after denial of its application, or while 
this appeal is pending, the result is that in the meantime someone else 
may file a mutually exclusive application which could, under the Com- 
mission's rules, gain a preferred position which would prevent WMAX 


from ever successfully filing for 5 kilowatts. 


vI 
ARGUMENT 


1. The Commission Erred in Considering the Percentage 
of Loss of Service to WIOS. 

The basis of the Commission's denial of the WMAX application 
is "the concept that a station is entitled to render interference-free 
service within its 0.5 mv/m contour unless there exist overbalancing 
considerations . . ."’ (R. 296). Thus the Commission had to decide 
whether WMAX presented such considerations strongly enough to out- 
weigh the harmful effects of interference to WIOS. The Commission 
chose to decide this question primarily on the basis of the percentage 
loss to WIOS; this clearly appears from the order denying WMAX's 
petition for reconsideration, wherein the Commission justifies its 
denial of the WMAX application solely on the basis of the percentage 
or proportion of WIOS's listeners which would be lost to it (R. 314). 
To decide the matter on this basis was arbitrary and capricious, since 
the issues upon which the Commission set the application for hearing 
do not encompass the matter of what percentage or proportion of the 
area or population now served by WIOS would suffer interference from 
the proposed operation of WMAX. The issues (R. 221) concern the 
nature and extent of interference by the WMAX proposal, the areas and 
populations affected thereby, and the availability of other primary 


services to such areas and populations. Nothing is said about the total 


area and population served by WIOS, or about the relation of such total 
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service area to the area wherein WIOS would receive interference 

from WMAX, or about the effect on WIOS if it were to lose service to 
that area. The issues were framed entirely in terms of the needs of 
listeners in the WMAX gain area and in the WIOS loss area. But the 
matter was finally decided on the basis of something entirely different— 
reduction in the "efficiency" of WIOS because of the proportion of its 
listeners it would lose (R. 314). 


Even if the Commission could properly consider the ees of 
WIOS's presently served area or population which would receive inter- 
ference from WMAX, the record is barren of any evidence by which the 
Commission could have evaluated the effect on the public interest of 
the percentage of loss shown to WIOS. There is simply nothing to 
indicate how (if at all) a grant of the WMAX application would impair 
the ability of WIOS to operate, or to serve its remaining listeners in 
the public interest. Since the issues did not cover this matter, it is 
not surprising that the record did not cover it either. Hence the Com- 


mission simply speculated on how grant of WMAX's application would 
hurt WIOS, and on that basis denied the application. 


2. The Commission Erred in Concluding That the Public 
Interest In Grant of WMAX's Application Was 
Outweighed by Interference to WIOS. 

The matter should have been decided on the basis of the two 
factors specified in the issues — what population would gain primary 
service from the proposed WMAX operation, and what population would 
lose service from WIOS due to interference. Weighing these two 
factors would not be difficult. As the Commission said, “the case 
reduces to the single question of whether it is more in the public in- 
terest to provide WMAX's service to 79, 134 persons not now receiving 
it, or to continue the availability of WIOS's service to 2, 710 ‘persons 
presently having access thereto." (R. 314) Since more than 29 times 
as many persons would gain service as would lose it by a grant to 
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WMAX, the answer would seem clear. But the Commission attempts 
to minimize the value of increased power for WMAX by finding “that 
the equities are balanced" (Ibid.) concerning the extent to which WMAX 
would meet needs of people in its proposed gain area and the extent to 
which WIOS now meets needs of people in its proposed loss area. It 
does appear that WIOS meets the needs of each listener in its proposed 
loss area as well as WMAX would meet the needs of each listener in 
its proposed gain area. The area of interference to WIOS lies at a 
distance of 15 to 23 miles from the WIOS transmitter (R. 268). The 
WMAX gain area would lie at a distance of twenty miles and more from 
the center of Grand Rapids (R. 267). No significant decisional differ- 
ence was found by the Commission from these distances. Since no 
programming evidence was adduced, it must be concluded that WMAX 
would serve each listener in its gain area as well as WIOS serves each 
listener in its loss area. But the WMAX gain area contains over 29 
times as many persons. The Commission fails to indicate why the 
needs of one present WIOS listener can outweigh the needs of 29 pros- 
pective WMAX listeners. The Commission should have found that the 
very substantial net gain in broadcast service to listeners outweighed 
the disadvantages of interference to WIOS affecting 2,710 listeners. 

In similar cases, where both the proposed gain area and the proposed 
loss area have a sufficient number of services, the Commission has 
consistently granted applications which provide more efficient use of 
the frequency involved, as indicated by a preponderance of net gain in 
service over service lost. Knorr Broadcasting Corp., 14 R.R. 938; 


Blackstone Broadcasting Co., 15 R.R. 153; Hocking Valley Broadcasting 
Corp., 1I5 RR. 423. 


The Commission, in denying WMAX's petition for rehearing, 
stated that it was doing so to preserve "WIOS's efficiency" (R. 314). 
Thus the Commission, carried away by purely technical considerations, 
put electrical efficiency ahead of efficiency in serving people. The 
Commission desires that every existing station be allowed to serve as 
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large a percentage as possible of the persons residing in its normally 
protected primary service area. Thus Section 3.24(b) of the Commis- 
sion's Rules bars grant of an application for new facilities if it causes 
objectionable interference to existing stations, unless the need for the 
facilities applied for somehow outweighs the need for the lost service. 
Conversely, an application for a new station will not be granted if it 
would receive interference affecting over 10% of the population in its 
primary service area, except in certain cases of unusual need. Sec- 
tion 3.28(c). These rules illustrate the Commission's concern that 
every station should be free of interference as far as possible in the 
area wherein it is capable of rendering primary service. A station or 
proposed operation is "efficient" if it fits neatly into a pattern with 
other stations, like a jigsaw puzzle, without overlap, so that it neither 
receives nor causes interference. But when slight overlap, affecting x 
number of persons is necessary to allow a new service to 29x persons, 
the public interest is better served by counting people than by making 
a percentage index where there is no evidence of the effect of ‘the per- 


centage loss on the public interest. 


The Commission is required by Section 307(b) of the Communi- 


cations Act to grant licenses "to provide a fair, efficient, and equitable 
distribution of radio service .. ." Efficient, "as used in $307(b) means 
that the frequency be used so as to provide service to the greatest 
population and area possible, and that it be allocated with appropriate 
consideration being given to the interference problems involved and 

the character of and existing service in the areas to be served in order 
to produce the maximum service, both transmission and reception, to 
the communities and states." Grand Haven Broadcasting Co., 14 F.C.C. 
1351, 1361. The instant WMAX application is obviously the most 
efficient use of the frequency in that it produces the maximum service. 
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3. The Commission Should Have Withheld Action on 
WMAX's Petition for Reconsideration Until It Acted 
on the Pending Application of WIOS to Change 
Frequency. 

When the Commission has decided a case, and events occur 
while an appeal from its decision is pending in court which materially 
affect the factual basis of the decision, the Court has remanded the 
case to the Commission for further consideration in the light of the 
changed facts. James R. Fleming and Paul V- McNutt, d/b as Anthony 
Wayne Broadcasting v. F.C.C., 96 U.S. App. D.C. 223, 225 F.2d 523; 
The Enterprise Co. v. F.C.C., 97 U.S. App. D.C. 374, 231 F.2d 708; 
WJMJ Broadcasting Corporation v. F.C.C., C.A.D.C., Case No. 16052, 
Order, Nov. 18, 1960; McClatchy Broadcasting Co. v. F.CC., 99 U.S. 
App. D.C. 199, 239 F.2d 19; W. S. Butterfield Theaters, Inc. v- F.C.C., 
99 U.S. App. D.C. 71, 237 F.2d 552. In Butterfield, Enterprise, and 
McClatchy this Court held that the Commission had erred in not re- 
considering the final action it had taken in each case because of facts 
subsequently occurring which materially affected the basis of the 
original decision. By analogy, equity demands that the Commission 
not deny an application when it has knowledge of an application or 
other proceedings then pending before it which would have the effect 
of removing all ground for denial of the first application. WMAX asked 
in its petition for rehearing that final action on its application be with- 
held until disposition of the pending WIOS application (R. 302). The 
Commission refused this request (R. 314) on the ground that WMAX's 
proposal should hot be thus protected "until some indefinite time when 


the WIOS application will be granted, dismissed or denied” because 


that "would be unduly disruptive of normal Commission processes, 
and would effectively preclude for such indefinite period the successful 
prosecution of possible applications in conflict with that of WMAX." 


But the Commission does not find it "unduly disruptive" to hold 
an application in pending status when it wishes to do so. The Commis- 
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sion's Rules provide several instances of this. Section 1.351 provides 


that applications for new stations, or major changes for existing sta- 
tions, on certain clear channels will be held without action until the 
Commission decides its Clear Channel proceeding (Docket No, 6741), 
which began in 1945. The time which has elapsed since that proceed- 
ing began is a great deal longer than the time within which wIOs' 
application to change frequency is likely to be decided. According to 
the Commission's public notice of June 9, 1961 (Mimeo 5281), the 
WIOS application has reached the top of the processing line, and on 
July 17, 1961 "will be considered as ready and available for process- 
ing .. ." Under present conditions, action would ordinarily be taken 
within one or two months thereafter. It seems that holding WMAX' s 
application for that long would not be unduly disruptive. | 


The Commission's other reason for not withholding action on the 
WMAX application is that such action "would effectively preclude for 
such indefinite period the successful prosecution of possible applica- 
tions in conflict with that of WMAX." This is hardly a fair reason, for 
the Commission is opening the door to other applications in conflict 
with WMAX's application, while WMAX itself could not file for five 
kilowatts power again until one year after denial of its application, or 
while this appeal is pending (Commission Rules, Sections 1. 309(a) and 
(b)). Meanwhile, someone else might file a mutually exclusive appli- 
cation which, if published on the cut-offlist and reached for study 
while WMAX was barred from filing, would be granted, precluding 
WMAX from ever filing for 5 kilowatts (Commission Rules, Section 
1.354(c)). The Commission states it sees no "public interest" in 
withholding action on the WMAX application until disposition of WwIos' 
application, but the manifest injustice of the course it pursued ought 
to demonstrate the public interest in the request of WMAX. | 
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CONCLUSION 


Therefore, the Commission's Decision must be reversed, the 


cause remanded, and the Commission instructed to reconsider and 


revise its decision in the light of (1) the equitable principles inherent 
in the mandate of Section 307(b) of the Communications Act, and (2) 
appellant's engineering evidence. 


Respectfully submitted, 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,252 
ATLAS BROADCASTING COMPANY 
Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


ON APPEAL FROM A DECISION AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


This appeal is from the Commission's Decision and Order 
of September 13, 1960, denying the application of standard 
broadcast station WMAX, Grand Rapids, Michigan, for authority 
to increase its operating power from 1 kilowatt to 5 kilowatts, 
and from the Commission's Memorandum Opinion and Order of 
February 10, 1961, denying reconsideration. The pertinent facts 


are as follows: 


On December 12, 1957, WMAX, Inc., the licensee of a day- 


time only, standard broadcast station on 1480 kilocycles at 
1/ 


Grand Rapids, Michigan, filed an application for authority to 


SS eS 
1/ Appellant, Atlas Broadcasting Company, became the licensee 
of station WMAX on October 24, 1960, pursuant to Commission 
consent to assignment of licensee from WMAX, Inc. 'In this 
brief we shall refer to the appellant as "WMAX." 
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increase its power from 1 kilowatt to 5 kilowatts (R. 2-180). 
Because it appeared that the proposed operation would involve 


objectionable interference to existing stations, the Commis- 
2/ 
sion, by order of June 22, 1959, designated the application 


for hearing on the following issues (R. 220-221): 


(1) To determine the areas and populations 
which may be expected to gain or lose 
primary service from the proposed opera- 
tion of station WMAX and the availability 
of other primary service to such areas and 
populations. 


To determine whether the instant proposal 
of WMAX would involve objectionable inter- 
ference with stations WIOS, Tawas City, 
Michigan and WRSW, Warsaw, Indiana, or 

any other existing standard broadcast 
stations, and, if so, the nature and 
extent thereof, the areas and popula- 
tions affected thereby, and the avail- 
ability of primary service to such areas 
and populations. 


To determine, in the light of the evidence 
adduced pursuant to the foregoing issues, 
whether a grant of the instant applica- 
tion would serve the public interest, con- 
venience and necessity. 
No enlargement or modification of the foregoing issues, 
as permitted by Section 1.141 of the Commission's Rules and 


Regulations (47 CFR 1.141), was sought by WMAX or any other 


a — 

2/ The designation for hearing followed notice to WMAX on May 
1, 1959 that interference to existing stations precluded a 
grant without hearing (R. 181-215). This notice was required 
by the then Section 309(b) of the Communications Act, 47 U.S.C. 
1958 ed. 309(b). 


party. 

Following the hearing, the Hearing Examiner released an 
Initial Decision on February 4, 1960, looking toward denial of 
the WMAX application (R. 266-271). The Examiner found that the 
proposed operation would cause objectionable co-channel inter- 
ference to station WIOS (a 1 kilowatt standard broadcast station 
on 1480 ke at Tawas City, Michigan) in an area of 124.1 square 
miles with a population of 2,710 persons, constituting 18.68% 
and 19.03%, respectively, of the area and population within 
the normally protected 0.5 mv/m contour of station Wr0s (R. 268). 

The Examiner also found as follows: The interference area 
has available a minimum of five and a maximum of seven other 
primary services (R. 268). While the proposed operation would 
provide WMAX primary service to an additional 79,134 persons in 
an area of 1,326 square miles located 7 to 12 miles beyond the 
present service area, it would not constitute a first trans- 


3/ 
mission facility to any community or provide a first or second 


primary service to any area (R. 267). The area which would 


gain service already has available a minimum of four and a 


maximum of fourteen primary services in different parts (R.267- 

268). WMAX made no showing that the proposed programming to be 
t 

3/7 Grand Rapids, Michigan, the principal city served by WMAX, 


has a population of 176,515 and five other local standard broad- 
cast stations (R. 267). 
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furnished would fill any special need of the gain area which is 
not being met by existing services (R. 268, 269-270). 

In these circumstances, the Examiner concluded that WMAX 
had failed to show a need for its proposed service, as required 
by Section 3,24(b) of the Commission's Rules, to outweigh the 
severe interference to station WIOS, and that the grant of its 
application had accordingly not been shown to serve the public 
interest (R. 269-271). 

Following exceptions and oral argument, the Commission 
issued its Decision on September 13, 1960, denying the WMAX 


application (R. 295-298). The Commission adopted the Examiner's 


findings of fact, which were undisputed (R. 295), and agreed 


with the Examiner's conclusion (R. 296). The Commission 
pointed out (R. 296) that the Examiner had not proposed to 
deny the WMAX application solely because of the percentage loss 
to station WIOS, but had considered such matters as the number 
of other services available to the interference area, and the 
fact that WMAX would not bring a first or second service to 
the gain area, 

On October 12, 1960, WMAX filed a Petition for Rehearing 
(R. 299-303), suggesting, inter alia, that the Commission might 
desire to withhold action on the Petition until it had acted 
upon a pending application, filed by WIOS on February 24, 1960, 


to change its operating frequency (R. 302). In its Memorandum 
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Opinion and Order of February 10, 1961, denying rehearing, the 


Commission emphasized that the WMAX application had been denied 
because of the general right of existing Stations to render 


interference-free service within their 0.5 mv/m contours, and 


the failure of WMAX to make an adequate showing of justification 
for the proposed departure from the normal seandaxds of inter- 
ference-free services(R. 313-314): 

The Commission rejected the suggestion of a postponement as 
follows (R. 314): | 


WMAX's application has been considered and 
disposed of in light of engineering and 
other circumstances as they presently exist. , 
To afford WMAX protection of its proposal 
until some indefinite time when the WIOS 
application will be granted, dismissed or 
denied, would be unduly disruptive of 

normal Commission processes and would 
effectively preclude for such indefinite 
period the successful prosecution of possible 
applications in conflict with that of WMAX. 
We see no public interest advantage or 
necessity in such a procedure. 
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SUMMARY OF ARGUMENT 


eee 


The facts and issues here are substantially similar to 


those recently before the Court in Greenwich Broadcasting Corp. 

v. Federal Communications Commission, ___U.S. App. D.C. ’ 

__F.2d ____ (Case No. 15,294, decided June 15, 1961). Like 

the appellant in Greenwich Broadcasting, appellant Atlas Broad- 

casting Company challenges (1) the reasonableness of the Commis- 

sion's determination that it would be contrary to the public 

interest to authorize a proposed operation which would cause ex- 

cessive co-channel destructive interference within the normally 

protected primary service contour of another station, and (2) 

the propriety of the Commission's refusal to postpone final 

action on the application pending before it to await the even- 

tual disposition of another application, seeking a change of fre- 

quency, filed by the station to whom interference would be caused. 
The Commission;s action in this case was well within 

the ambit of this Court's decision in Greenwich Broadcasting, 

and well within the Commission’s permissible discretion. The 

approval of appellant's application for an increase in power 


would have brought another primary service to slightly over 


79,000 persons but would have deprived 2,700 persons of a ser- 


vice. These persons constitute almost one fifth of the 


total population now within the normally protected contour 
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of station WIOS. The Commission reasonably determined that this 
major disruption of the normal allocation pattern, which has 
been developed to provide adequate service areas for all sta- 
tions, should not be permitted where the proposed additional 
service would not be a first local facility for any community 


and would bring service to areas already receiving a multi- 


plicity of services. 


The Commission also reasonably refused to postpone deci- 


sion, upon the contingency that the interference problem might 
be removed, because such postponement would keep the frequency 
out of use for the sole benefit of an applicant whose own appli- 
cation could not be granted. It would clearly not serve the 
public interest to permit WMAX to remain in hearing status, 
thus foreclosing competing applicants who might be able to 
use the frequency. 
I. THE COMMISSION REASONABLY DETERMINED | 

THAT A GRANT OF THE WMAX APPLICATION © 

WOULD CAUSE SUCH SEVERE INTERFERENCE © 

TO STATION WIOS AND BRING SUCH LITTLE 


PUBLIC BENEFIT THAT IT WOULD NOT SERVE 
THE PUBLIC INTEREST. 


ee $e 
! 


The Commission's determination that a grant of the WMAX 
application for increased power would not serve the public 
interest rests on the conclusion that the eppinicend had not 
met its burden of showing that the severe interference to be 
caused by the proposed operation within the spencniis pro- 


tected contour of station WIOS was outweighed by any demon- 
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strated need for the proposed service. The record support for 
the findings supporting this conciusion has not been challenged. 
It is undisputed that interference from the WMAX proposal would 
cause a loss of primary service to 2,710 persons in an area of 
124.1 square miles, constituting 19.03% and 18.6 %, respectively, 
of the population and area within the WIOS 0.5 mv/m service con- 
tour. There would be a complete loss of service in this area, 
rather than a substitution of service, because the interference 
would be from a station on the same channel. The Commission 
was fully justified in refusing to permit this disruption of 
an orderly allocation on the record before it. 

This case, we believe, is essentially governed by this 


Court's recent decision in Greenwich Broadcasting Corp. 

v. Federai Communications Commission, No, 15,294, decided 
June 15, 1961. In that case, the Court sustained the Commis— 
sion’'s denial of an application for a new standard broadcast 
station at Greenwich, Connecticut, which would have caused 
similar co-channei destructive interference to station WNLC 
at New London, Connecticut, affecting 11,089 persons in an 


area of 79.1 square miles, constituting, respectively 11.7% 


and 19.7% of the population and area within the WNLC 0.5 mv/m 


contour. See Greenwich Broadcasting Corp., 27 F.C.C. 25, 16 


Pike & Fischer, Radio Regulation 460. 


Moreover, the Commission's conclusion that WMAX had not 
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shown a need for the proposed service sufficient to; outweigh 
the loss is supported by circumstances even more compelling 


than those present in Greenwich Broadcasting, Unlike the 
proposed operation there, which would have provided Green- 
wich with a first local facility, appeliant's proposal to 
increase the power of its existing Station would ndt provide 
a first standard broadcast facility to any community. Besides 
WMAX, Grand Rapids now has five other standard broddcast sta- 
tions, including a 5 kilowatt station, WwooD, which serves all 
of the area WMAX proposed to serve (R. 267). | 

Nor would the WMAX proposal provide a first or second 
primary service to any persons, All of the 79,134 persons 


who would gain service here (approximately 40,000 fewer than 


the 119,775 to gain a service in Greenwich Broadcasting, see 


27 F.C.C. at 34, 16 Pike & Fischer, Radio Regulation at 468), 


already have availabie from four to fourteen other primary 
services, and the record contains no evidence that: they have 


an special need which is not being met by these muitipie ser- 
4/ 


vices. 


Rat a ES 
4/ Appellant's failure to show any special need is! not excused 
by the circumstance that the hearing issues designated by the 
Commission may not have called for programming evidence. The 
statute places the burden of establishing that a grant will 
serve the public interest upon the applicant, and WMAX did 

not pursue its right, under Section 1,141 of the Commission's 
Rules, 47 CFR 1.141, to seek enlargement or modification of the 
issues, if that were necessary to establish its case. The 
absence of any special need in an area as heavily served as 
that to which WMAX proposed to bring an additional service, 

may be assumed. See Interstate Broadcasting Co. v. Federal 
Communications Commission, 105 U.S. App. D.C. 224,) 265 F.2d 
598 Harrell v. Federal Communications Commission, 105 U.S. App. 
D.C. 352, 257 F. 2d 629. 
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Although the Commission's resolution of the interference 
issue in this case accords with what was held to be "clearly 
correct” in Greenwich Broadcasting (Sl. Op. 2), appellant 


nevertheless urges (Br. 7-9) that the Commission could not 


reasonably fail to conclude that a gain to 79,000 people out- 


weighed a loss to 2,700, given the approximately equal number 
3/ 
of other services available to both the gainers and the losers. 


The basic error in appellant's position, as the Commission noted 
(R. 313), “is its failure to recognize the general right of 
existing stations to render interference-free service within 
their 0.5 mv/m contours.” Section 3.24(b) of the Commission's 
Rules provides in pertinent part (47 CFR 3.24(b)): 


An authorization for a new standard 
broadcast station or increase in facili- 
ties of an existing station will be issued 
only after a satisfactory showing has been 
made in regard to the following, among others; 


ce om ke 


(b) That objectionable interference will 
not be caused to existing stations or that if 
interference will be caused the need for the 
proposed service outweighs the need for the 
service which will be lost by reason of such 
interference. That the proposed station will 


Peas ee een 
5/ While the 2,710 persons in the interference area are 


fewer than the 11,089 in Greenwich Broadcasting, the poten- 
tial number of persons to gain a service is also fewer: 


79,134 here compared to 119,775 in Greenwich Broadcasting. 
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not suffer interference to such an extent 

that its service would be reduced to an 

unsatisfactory degree. * * * 

Under the rule, objectionable interference within the 
normally protected service area of an existing station places 


a heavy burden on an applicant, for it not only constitutes a 


modification of the existing station’s license, Federal Com- 


munications Commission v. National Broadcasting Co. (KOA), 


319 U.S. 239, but also impairs the normal service area which 


such station is expected to cover. As the Commission has 


stated (The Acme Broadcasting Co., 14 F.C.C. 6, 11, 5 Pike & 


Fischer, Radio Regulation 283, 288): 


The Commission's standards of good engineering 
practice are designed to effect an equitable | 

and efficient distribution of radio facilities 
and, in the absence of compelling reasons, 
deviations from the requirements of these 
standards should not be sanctioned. 

6/ 


Therefore in the absence of some special showing, merely 

bringing an additional service to an area which already has 
from four to fourteen primary services was not, in the Com- 
mission's view, sufficient reason to countenance this sub- 


stantial departure from a normal service area for station 


6/ While bringing a community its first station, or providing 

a first primary service to an area hitherto without service, 
would constitute a stronger showing, Newport Broadcasting Co., 
13 Pike & Fischer, Radio Regulation 228, 235, even such factors 
may not warrant a grant where there is substantial! objection- 
able interference, Hamtramck Radio Corp., 6 Pike &;|Fischer, 
Radio Regulation 472, 305- 
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WIOS. This was not an unreasonable determination. 

Nor did the Commission err in treating the percentage 
of loss to WIOS. Contrary to appellant's assertion (Br. 6-7), 
the issues set for hearing did not preclude consideration of 
percentages, Issue (2) (supra, p. 2) was to "determine whether 
the instant proposal of WMAX would involve objectionable 
interference with [station] WIOS * * * and, if so, the nature 
and extent thereof” (R. 266). The "nature and extent” of the 
interference to WIOS clearly encompasses the question of how 
much of the population and area within its protected contour 
would be lost. Under substantiaily identical issues in other 


cases, the Commission has customarily evaluated interference in 


terms of the percentage of the population and area within the 
8/ 


protected contour. 


7/ This Court has recognized that mere numerical superiority 
does not always suffice to show need or necessarily reflect 


the public interest. Television Corporation of Michiqan,Inc. 
vy. Federal Communications Commission, Case No. 16,253, decided 


$$ 


July 13, 1961. 


8/ For cases denying applications causing a Similar or less 
interference than that which WMAX would have caused, see, @.g., 
Greenwich Broadcasting Corp., 16 Pike & Fischer, Radio Reguia- 
tion 460, 469 (11.7% of the population and 19.7% of the area); 
Newport Broadcasting Co., 13 Pike & Fischer, Radio Regulation 
228, 235-236 (interference to 7.9% of the population and 11.3% 
of the area of one station and to 5.1% of the population and 


10,7% of the area of a second station); Acme Broadcasting Company, 


Inc., 5 Pike and Fischer, Radio Regulation 283, 286-288 (10.1% 
of the population and 7.7% of the area); Lemoyne Coliege et al., 
(Ripley Application), 6 Pike & Fischer, Radio Regulation 1251, 
1267-1268 (22% of the population and 22.6% of the area). 
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Furthermore, the Commission specifically held that it did 
not construe the Examiner's decision "as proposing to deny the 
WMAX application solely because of the percentage loss to sta- 
tion WIDS." (R. 296.) The Commission went on to ARAGA. with 
obvious agreement (R. 296): 


Thus, the Examiner clearly states that there, 

is no shortage of service to the interference 
area; that WMAX would not bring either a first 
or second transmission service to the gain area; 
and that WMAX has not shown either that in- 
sufficiency of service exists in the gain area 
(which lies 7 to 12 miles beyond its present’ 
service limits of 20 to 30 miles), or that 

WMAX would serve any special need therein. Upon 
the basis of all the foregoing, and not merely 
upon the basis of the percentage loss, the 
Examiner correctly concludes that wmAX has 
failed to demonstrate the requisite over- 
balancing need for its proposed service as 
required by Section 3.24(b) of the Commis- 
sion's Rules. 


Clearly, the Commission did not rest its decision solely on 


the percentage of loss to WIOS and, to the extent that it 


weighed this factor, it did so properly. 

Finally, appellant's contention (Br. 8-9) that the Com- 
mission, in seeking to preserve the efficiency of WIOS, did 
not observe the requirement for a "fair, efficient, and equit- 
able distribution of radio service” established by Section 307(b) 
of the Communications Act, 47 U.S.C. 307(b)), is Sanaa un- 
founded. Asserting that "efficiency" means service to the 


greatest population possible, appellant urges that this goal 
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would be better served by a grant of its application since it 
would provide service in the Grand Rapids area to many more 
peopie. The argument fails to distinguish between using a 
particular frequency so as to serve the most people, and the 
Commission’s broader objective of utilizing the frequency s0 
as to achieve "maximum service, both transmission and reception," 
to the "several states and communities” Grand Haven Broadcasting 
Co.,14 F.C.C, 1351, 1361, 4 Pike & Fischer, Radio Regulation 
1313, 1322b. Appellant's oversimplified construction of 
“efficiency” would obviously result in a concentration of 
radio facilities in large population centers. But the express 
statutory requirement is for an efficient distribution of radio 
service to “each” of the "several states and communities” (Sec~ 
tion 307(b)). 

The proposed interference to WIOS would so reduce its 


efficiency as to preclude an initial grant to it under Section 


3.28(c) of the Commission's Rules, 47 CFR 3.28(c), proscribing 


the grant of an application where a station would receive inter- 
ference to more than 10% of the population within its normally 
protected contour. While the 1 kilowatt operation of WIOS serves 
only 14,242 persons in the rural Tawas City area of Michigan, it 
presently receives no interference from any station and was found 
efficient when authorized. The existing 1 kilowatt operation of 


WMAX was likewise found to be efficient when authorized, even with- 
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out the additional 79,000 persons that increased power would 


gain it in the comparatively heavily populated Grand Rapids 
urbanized area (R. 267,268). : 
| 


Under these circumstances, we submit that the’ Commission 


acted within its discretion, and in compliance with Section 
9 


307(b), in preserving the status quo. Its conclusion was aptly 


put in the Memorandum Opinion and Order denying rehearing, where 


it stated that, neither party having sought to amend the issues 


to put in programming evidence, and substantial equality existing 


with respect to the number of other services available to the 


respective populations (R. 314): 
* * * the case reduces to the single question 
of whether it is more in the public interest | 
to provide WMAX's service to 79,134 persons | 
not now receiving it, or to continue the avail- 
ability of WIOS‘s service to 2,710 persons 
presently having access thereto, Petitioner 


9/ Contrary to appellant's suggestion (Br. 8), the Commission 
has not been "carried away by purely technical considerations” 
nor has it “put electrical efficiency ahead of efficiency in 
serving people." The allocation scheme of normally protected 
contours is ea upon a utilization of electrical efficiency 
in order to promote efficiency in serving people. ‘Extending 
the service area of one station does not serve "efficiency in 
serving people” if it so reduces the service area of another 
station that that station is no longer making a fruitful use 
of the frequency. And reducing a station's service area by 
one fifth, particularly in a small community, might jeopar- 
dize service to the remainder in much the Same manner as 
adding more rival stations that the available revenues will 


support. Cf. Carroll Broadcasting Company v. Federal Com- 
munications Commission, 103 U.S. App. D. C. 346, 258 F. 2d 440. 
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would have'us resolve the question solely out 
of population considerations, and ignore the 
fact that WIOS would lose one out of every 
five persons presently being served by it. 
But to reduce WIOS's efficiency to the point 
proposed by petitioner for the sake merely 

of providing some 80,000 persons with a new 
service for which no significant requirement 
has been shown to exist, would be to do sub- 
stantial violence to the Commission's well- 
established allocation policies and processes. 
We cannot permit so large an incursion upon 
the service area of another licensee on the 
meager showing offered here. 


This conclusion was clearly not arbitrary. 
II. | THE COMMISSION'S REFUSAL TO DEFER 
ACTION ON THE WMAX PETITION FOR 
REHEARING WAS WITHIN ITS PERMISSIBLE 
DISCRETION 
As indicated in the Counterstatement (supra, pp. 475) the 
Commission declined to defer action on the WMAX Petition for 
rehearing pending disposition of the WIOS application for a 
change of frequency, on the ground that to "afford WMAX pro- 
tection of its proposal until some indefinite time when the 
WIOS application will be granted, dismissed or denied, would 
be unduly disruptive of normal Commission processes, and would 
effectively preclude for such indefinite period the successful 
prosecution of possible applications in conflict with that of 
WMAX" (R, 314). 
The validity of this ruling follows a fortiori from the 


Court's holding that similar action in Greenwich Broadcasting, 


Supra, did not constitute reversible error. In addition to 


the fact that the "Court can not control the Commission's 
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| 
docket" (Greenwich Broadcasting, Sl. Op. p. the equities in- 


herent in Greenwich are not present in this case. Unlike the 


——— 


Greenwich Broadcasting application, the WMAX application has not 
been pending for some 13 years and does not propose a first loc- 


al transmission facility to serve "highly important local needs" 


(Greenwich Broadcasting, Sl. Op. 3-4). But, like that case, a 


postponement of decision here to await the contingency of action 
on another application would prevent conflicting uses of the 
frequency by anybody else, at the instance of a party who, if 
the Commission is correct on the merits, cannot now itself 
receive a grant in the public interest. This follows from the 


fact that other conflicting applications cannot be considered 
il/ 
when an application has attained hearing status, | 


————— | 

10/ See also, Federal Communications Commission v. WJR, The 
Goodwill Station, 337 U.S. 265, 272; Federal Communications 
Commission v. Pottsville Broadcasting Co., 309 U.S. 134, 145- 
146. The cases cited by appellant (Br. 10) are not in point 
because they were all cases of competing applicants for the 
same locality already in hearing. Additional consideration 
to find the best qualified applicant was required ‘in those 
cases. They did not involve holding a frequency gut of use, 
and immune to competition, for-an applicant to whom the 
Commission determined it could not now make a grant. 


11/ Section 1.106(b)(1) of the Commission's rules; 47 CFR 
(1960 Supp.) 1.106(b)(1), provides in pertinent part: 


"In broadcast cases, no application will be. 
consolidated for hearing with a previously 
filed application or applications unless 
such application, or such applications as 
amended if amended so as to require a new 
file number is substantially complete and 
tendered for filing by whichever date is 
earlier; (i) the close of business on the 
day preceding the day the previously filed 
application or one of the previously filed 


applications is designated for hearing; so) inal eal 
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In the event that the WIOS application is ultimately 
granted, appellant can apply again for 5 kilowatt use of 
the frequency at Grand Rapids and receive, consideration along 
with any other competing applications that might be filed. 


While Sections 1,309(a) and (b) of the Commission's Rules, 


47 CFR 1.309(a) and (b), would preclude another application 


by appellant for a period of one year after the denial of the 
instant application, or while this appeal is pending, appel- 
lant could plead its-equities in support of a request for 
waiver of the rules and appeal any adverse ruling to this 
Court. United States v. Storer Broadcasting Co., 351 U.S. 192, 
202-203. 
CONCLUSION 

For the foregoing reasons, the Commission's decision 

should be affirmed. 


Respectfully submitted, 


MAX D, PAGLIN, 
“General Counsel, 


DANIEL R, OHLBAUM, 
Assistant General Counsel, 


RUTH V. REEL, 
Counsel 


Federal Communications Commission 
Washington 25, D. C. 


August 15, 1961 


REPLY BRIEF OF APPELLANT 


Bnited States Court of Appeals 


1A CIRCUIT. Ss ane “2 OR, 
FOR THE DISTRICT OF COLUMBIA C Waited Sictes Court of Appeals 
For the 
: Cahoabia Circuit 


No. 16,252 


—$—$— 


ATLAS BROADCASTING COMPANY, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


Appeal from the Federal Communications Commission 


SAMUEL MILLER 
MARK E. FIELDS 


1032 Washington Building 
Washington 5, D. C. 


Attorneys for Appellant 


August 29, 1961 


a EEE are ye 
Washington, D. C. ROBERT I. THIEL EX 3-0625 
Printer 


(i) 


TABLE OF CONTENTS 


STATEMENT OF POINTS 


The Commission Erred in Denying the WMAX 
Application on the Basis of Percentage of Loss 
To WIOS, Instead of looking to the Effect which 
The Grant of the Application Would Have on 
Listeners, in Terms of How Many Would Gain 
Service and How Many Would Lose Service 


In View of the Pendency of the Application of 
WIOS to Change Frequency, the Commission 
Should Have Withheld Action on the WMAX 
Application Until Disposition of the WIOS 
Application . c ¢ r . 3 


SUMMARY OF ARGUMENT 
ARGUMENT: 


Grant of the WMAX Application Would be in the 
Public Interest Because of the Net Gain in 
Service to be Rendered : c 


The Commission Did Not Act Equitably in 
Refusing WMAX's Request to Withhold Action 
On its Application Until Action Upon the 
Pending Application of WIOS to Change 
Frequency . ° . ° . 


CONCLUSION 


AUTHORITIES 
Cases: 


Bloomington Broadcasting Corp. (WJBC), Docket 13132 
Newport Broadcasting Co., 13 RR 228 


Television Corporation of Michigan, Inc. v. Federal 
Communications Commission, 21 RR 2109 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,252 


ATLAS BROADCASTING COMPANY, ! 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, | 
Appellee. | 


Appeal from the Federal Communications Commission 


REPLY BRIEF OF APPELLANT 


STATEMENT OF POINTS 


1. The Commission erred in denying the WMAX application on the 
basis of percentage of loss to WIOS, instead of looking to the effect which 
the grant of the application would have on listeners, in terms of how many 
would gain service and how many would lose service. | 
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2. In view of the pendency of the application of WIOS to change 
frequency, the Commission should have withheld action on the WMAX 
application until disposition of the WIOS application. 


SUMMARY OF ARGUMENT 


1. Listeners in the area to be gained by WMAX receive four serv- 
ices; those in the area to be lost by WIOS receive five. Thus each listener 
involved has approximately the same need for service. But WMAX would 
bring new service to almost 30 times as many persons as would lose 
WIOS service. 


2. There is no magic in percentage figures. The chief and decisive 
reason for denial of the WMAX application was that it would cause 19% 
interference to WIOS, at the periphery of its service area. But the Com- 
mission should have looked to how many persons would gain service, and 
how many would lose, instead of relying on a percentage. Here the per- 
centage was meaningless because the Commission failed to relate it to 
any public interest consideration. 


3. It was not equitable to deny the WMAX application, which had 


been pending for years, while there was pending before the Commission 


the application of WIOS to change frequency, which would have removed 
the only obstacle to grant of the WMAX application. 


ARGUMENT 


I 


GRANT OF THE WMAX APPLICATION WOULD BE IN THE 
PUBLIC INTEREST BECAUSE OF THE NET GAIN IN SERVICE 
TO BE RENDERED. 


The crucial fact of this case is that the WMAX application would 
bring a new service to 79,134 persons, while causing interference to 


WIOS affecting only 2710 persons. Appellee attempts to minimize the 
significance of this net gain in service by alleging "absence of any special 
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need" for the proposed gain (Br. 9), because the gain area is “heavily 
served". This ignores the fact that the gain area receives fewer services 
(four) than does the area wherein WIOS would lose service (five). (Appel- 
lee's Br. 3) In view of this, it must be presumed that each listener who 
would gain service needs it as much as does each listener who would lose 
service. Since the former outnumber the latter almost thirty-fold, the 
net gain to the public from grant of WMAX's application is obvious. 


Appellee indicates that acceptance of WMAX's position would result 
in concentrating stations in large cities (Br. 14). That is not true; in fact, 
the opposite is the case. WMAX, as noted above, proposes new service to 
a greater number of people who now receive less service than the small 
number of people in the interference area, It is WMAX, not the Commis- 
sion, which here proposes the most efficient distribution of reception 
service. The Commission attempts to escape the force of this fact by 
alleging that grant of WMAX's application would mean that WIOS would 
be "no longer making a fruitful use of the frequency." (Br. 15) What 
this means we do not know. As a matter of fact, if WMAX's application 
is granted, WIOS would continue to operate, covering Tawas City and 
contiguous areas out to a distance of at least 15 miles in the directions 
here involved (R. 268). That would seem to be a very fruitful use of the 
frequency, especially since WIOS would continue to provide Tawas City 
with a local transmission service. The fact that WIOS would receive inter- 
ference affecting 19% of the population in its normally-protected contour 
does not make its use of the frequency "unfruitful". The record in the 
Commission's Docket 13132 Application of Bloomington Broadcasting 
Corporation (WJBC) to increase power) shows (WJBC Ex. 4, p. 9) that 
WJBC now receives interference affecting 38% of the population within 
its normally-protected contour. How can the Commission which made 
grants causing 38% interference to WJBC now claim that 19% interference 
to WIOS would make it "unfruitful"? 


To further becloud the issue, appellee indicates that grant of 


WMAX's application "might" cause WIOS to lose revenue so seriously 
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that it would have to cease operation (Br. 15). Nothing in the record or 
elsewhere is cited to support this statement, so it remains as sheerest 
speculation. If there were any substance to this statement, it should have 
been an issue in the hearing, in which WIOS participated vigorously as a 
party. 


In the light of previous Commission decisions, WMAX's application 


should have been granted. This becomes clear from study of the very 


cases cited by appellee itself (Br. 12) as supporting the proposition that 
applications were denied because of "similar or less interference than 
that which WMAX would have caused. . ."" As a matter of fact, each of 
the cited applications which were denied would have caused interference 
affecting over 11,000 persons, in one case, 37,876 (Newport Broadcasting 
Co., 13 RR 228). In contrast, WMAX's application causes interference to 
only 2710 persons. WMAX'S application would cause interference affecting 
a higher percentage of listeners, but there is no reason why the needs of 
the individual listener should weigh more heavily because he lives ina 
sparsely-settled area, as long as he receives an adequate number of other 
services anyway. The case cited by appellee (Br. 12) to show that mere 
numerical superiority is not enough is Television Corporation of Michigan, 
Inc. v. Federal Communications Commission, 21 RR 2109. That case is 
hardly comparable to the instant proceeding because a grant there would 
have deprived 42,000 persons of one of the two. television services they 
had, thus eliminating any choice of channels whatsoever, and the only tele- 
vision service to 900 persons. Here a minimum of five other primary 
services is available in the interference area (R. 269). 


The Commission's basic error was that it measured the public 
interest in terms of percentages instead of people. Grant of the WMAX 
application would obviously produce a net improvement in broadcast 
reception by listeners over the present allocation, since almost 30 times 
as many persons would gain service as would lose it. Furthermore, those 
who would lose service have now more services than those who would gain 
service. But because the listeners lost by WIOS represent 19% of persons 
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in its presently-served area (at the outer edge, of course, of its service 
area and at least 15 miles from the site of WIOS), the Commission denied 
the application, apparently to protect the interests of WIOS. But that was 
not proper, for the record contains no foundation for any possible finding 
that grant of WMAX's application would hinder or prevent WwIios from con- 
tinuing to serve Tawas City as a local station, and to serve contiguous 
areas in all directions. The Commission denied WMAX's application 
chiefly because it would cause interference to WIOS. But the Commis- 
sion's reasoning stopped there; the Commission's decision fails utterly 
to explain why the public interest would suffer any net loss because of 
this interference to WIOS. 


I 


THE COMMISSION DID NOT ACT EQUITABLY IN REFUSING 
WMAX'S REQUEST TO WITHHOLD ACTION ON ITS APPLICA- 
TION UNTIL ACTION UPON THE PENDING APPLICATION, 
OF WIOS TO CHANGE FREQUENCY. 

Since WMAX filed its application in 1957, and has ailigently 
prosecuted it since that time through hearing, initial decision, exceptions, 
oral argument, petition for rehearing, and appeal, it would have been equit- 
able for the Commission to hold in abeyance action on the petition for re- 
hearing, pending action on the application of WIOS to change frequency, 
which would have removed completely the ground for denying WMAX. 

The reason given by appellee for not withholding action (Br. 17) is that 
somebody else might want to use the frequency. ‘But, although the Com- 
mission denied WMAX's petition for rehearing over 6 months ago, appel- 
lee cites no application which anyone has filed. If some application should 
hereafter be filed, it would ordinarily wait its turn in the Commission's 
processing line, which now takes about one year. Meanwhile, the applica- 
tion of WIOS to change frequency, filed in February 1960, has reached the 
top of the line, and presumably is even now being processed. From this, 


it seems clear that the WIOS application should be either granted or denied 
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long before any other hypothetical application competing with WMAX's 
would be considered. WMAX is entitled to have its application (filed in 
1957) considered as soon as the WIOS application is disposed of. 


CONCLUSION 


The Commission, blinded by percentage figures, failed to recognize 
that the WMAX application would serve the public interest by improving 
service to listeners. Then the Commission inequitably refused to with- 
hold action on the WMAX application until the pending application of WIOS 
was acted on. Therefore, the matter should be remanded to the Commis- 
sion. 
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